SETTLEMENT AGREEMENT

.I. PARTIES
This Settlement Agreement ~("Agreement”) is entered inz:

between the United States of America ("United States"), acting

11

[

through the Civil Division of the United States Department

g -

Justice, the United States Attorney for the Middle Distric:

(W)

[
ty

Tennessee, the Office of Inspector General of the Department
Health and Human Services {"OIG~HHS"); Wooster Communiuny
Hospital, a politiéal' subdivision of the <City of Woos:zar
{"Wooster"): and the Qui Tam Relator, Barry Steeley ("Relatcr”
(the United States and all of the foregoing persons or entit =zs
are hereafter collectively referred to as "the Parties"), thro.:x

their authorized representatives.

II1. PREAMBLE

As a preamble to this Agreement, the Parties agree =::
'following;

a. Wooster is a provider of hospital services locat=z:
1761 Beall Avenue, Wooster, Ohioc 44691.

B. Wooster submitted or caused to be submitted, clair:
payment'to thg Medicare Program ("Medicare"), Title XVIII ::

Social Security Act, 42 U.S.C. §§ 1395-1395ggg for the incz-

treatment of Medicare beneficiaries.



C. On or around August 25, 1997, the Relator filed a Cui
Tam complaint under seal alleging violations of the False Clains
Act by a nugher of hospitals that had done business with a coding
consultant, Birman and Associates, Inc., aka Birman Managed Care,

-

Inc., and David N. Birman, MD, (“Birman”), including but =not

limited to, Wooster, in the case styled United States ex ral.

Barrv Steelev v. [UNDER SEAL]l, et al., Civil Action No. 3:97-23%2

(M.D. Tenn.) (UNDER SEAL) (the "Qui Tam Action”)

D. The United States contends that Wooster submitted or

caused to be submitted claims for payment to Medicare.

E. Medicare payments tc a hospital for inpatient treatment
rendered to a beneficiary generally are Dbased upon &2
beneficiary's ‘"principal diagnosis," as determined by ==x2
hospital.

| F. The  Medicare Program relies upon participaz:in:

hospitals to properly indicate the principal diagnosis thrzo ..

the wuse. of standard diagnosis codes contained in e
International Classification of Diseases, 9th Revision, Clin. . :.
Modification ("ICD-9-CM").

G. The United States investigated the allegations 1ic
Qui Tam Action regarding certain inpatient payment <-:.
submitted to Medicare by Wooster for patients with the princ.:

diagnosis codes for Diagnostic Related Group {DRG]



(respiratory infections & inflammations age > 17 W CC) and 33@
416 (septicemia age > 17).

- H. B;sed on its invéstiga;ion, the United States contends
that it has certain civil clalms against Wooster under the Fa_so
Claims Act, 31 U.S.C. §§ 3729-3733, and other federal statutes
and/or common law doctrines as more specifically identifisd in
Paragraph 4 below, for engaging in the following alleged conduct
| during the period from December 10, 1994 through April 5, 1998
(thé "Covered Period"): Wooster submitted or caused to be
submitted claims to Medicare with the principal diagnosis codes
for DRG 79 (respiratory infections & inflamﬁations age > 17 W CZj
and DRG 416 (septicemia age > 17) that the United States conterczs
were not supported by the corresponding medical recoris
(hereinafter referred to as the "Covered Conduct"). The Uniz=:
States alleges that, as a result of these claims, Wocsz--
received payments from Medicare to which it was not entitled.

I. The United States also contends that it has cer-:z. .

administrative claims against Wooster under the provisions

permissive "exclusion from Medicare, Medicaid and other fac:-

health care programs, 42 U.S.C. § 1320a-7(b), and the provis.

for civil monetary penalties, 42 U.S.C. § 1320a-7a, for
Covered Conduct.
J. Wooster has provided documents and informatio-

response to the United States' investigation of the Cov-



.noluding patient files for which claims were submit:zed

i 1Y
o

Madicare Program with the principal diagnosis codes fo

o

resplratory infections & inflammations age > 17 W CC) an

septicemia age > 17). Wooster represents that such

bean truthful, acéurate, and complete to the best of

]

wizsdge and ability.

caster denies any wrongdoing and does not admit the

Woos
4 the United States as set forth in Paragraphs H and
sl 22 set forth in the Qui Tam Action.
awvoid the delay, uncertainty, inconvenience and
protracted litigation - of these claims, the Parties
and final settlement as set forth below.
III. TERMS AND CONDITIONS
THEREFORE, in consideration of the mutual promises,
and obligations set fﬁrth. below, and for good an:Z

consideration as stated herein, the Parties agrea ::

Wooster shall pay to the United States $365,000 <=--

Emount") by electronic funds transfer pursuanc
snstructions to be provided by the Civil Division of
S ES Department of Justice. Wooster shall pay one-:.:.
set i lement Amount (equivalent to $182,500) by electo:i:.
nsfer by no later than three o'clock (3:00) p.m. on . -

dete of this Agreement, and shall pay the balancsz



the Settlement Amount no later -than six months after the
effecgiye date of this Agreement. Within a reasonable time aftef
receipt of each of Wooster's payments under this paragraph; the
United States will provide Relator's counsel with notice ‘via
facsimile of each of the payments.

2. Wooster shall cooperate fully and in good faith with
the United States in the administrative, civil or criminal
investigation or prosecution of any person concefning the Covered
Conduct, and concerning similar matters involving other hospitals
and others in connection with the Qui Tam Action, by providing
accurate, truthful, and complete information whenever, wherever,
to whomever and in whatever form the United States reasonably may
request. Upon feasonable notice, Wooster shall make reascnable
efforts to facilitate access to, and encourage the cooperatizn
of, its directors, officers, and employees for interviews and
testimony, consistent with the rights and privileges of such
individuals,- and shall furnish to the United States, vupco
reasonable request, all non-privileged documents and records .-

its possession, custody or control relating to the Covar:zd

Conduct.,
3. Wooster releases the United States, the Departmen: :°
Health and Human Services (HHS), and each of their agerZ:.::

{including the Office of the Inspectcr General), offic=r:,

agents, employees, and contractors and their employees ian



Relator from any and all claims, causes of action, adjustmen:s,

and set-offs of any kind arising out o¢f or pertaining o zt-a

- A
=G

Covered- Conduct, including the investigation of the Covs

Conduct and this Agreement.

4, Subject to the exceptions in Paragraph 5 below, in
consideration of the obligations of Wooster set forth in zhis
Agreement, conditioned upon Wooster's payment:of the Settlemen:
Amount (in the manner described in Paragraph 1 abeve}, the Unitzad
States (on behalf of itself, its officers, agents,  and 31Ts
agencies and departments identified above in Paragraph 3), agrees
ta release Wooster, the City of Wooster, and each of its board =1
governors, officers, administrators, employees, predecesscrsz,
Successors, éssigns, and affiliates (all of the fo;egc;:;

o = -

collectively referred to as the "Wooster Released Parties”) - )
any civil or administrative monetary claim the United States &::
or may have under the False Claims Act, 31 U.S.C. §§ 3729-37:I:: é

the Civil Monetary Penalties Law, 42 U.S.C. § 1320a-7a; -~ -

Program Fraud Civil Remedies Act, 31 U.S.C. §§ 3801-3812 or

cormmon law theories of payment by mistake, unjust enrichme:n-

breach of coentract and fraud, for the Covered Conduct.

United States expressly reserves any claims against any entiz..
and individuals other than the Wooster Released Parties.
5. Notwithstanding any term of this Agreemer.-

specifically reserved and excluded from the scope and terms :: b



this Agreement as to any entity or person (including Wooster and
the Rglgtor) are any and all of the follbwing:

(1) "Any civil, criminal, or administrative claims
arising under Title 26, U.S. Code (Internal Revenue Code);

(2) Any criminal liability:

(3) Except as explicitly stated in this Agreement, any
administrative 1liabkility, including mandatory exclusion Ircam
Federal health care programs;

{4) Any liability to the United States (or 1its
agencies}) for any conduct ofher than the Covered Conduct;

(3) Any claims based upon such obligations as are
created by this Agreement;

(6) Any express or implied warranty claims or cthar
claims for defective or deficient products or services, inclui.n:
quality of goods and services, provided by Wooster; and

(7) Any claims based on a failure to deliver iterms

services-‘billed.

- -

6. Wooster waives and will not assert any defenses iz
have to any criminal prosecution or administrative a:z-.
relating to the Covered Conduct, which defenses may be 5ase:
whole orn;n part on a contention that, under the Double Jec:t .
or Excessive Fines Clause of the Constitution, this Agra--

bars a remedy sought in such criminal prosecutiocn

administrative action. Wooster agrees that this Agreement ::



L &b

“n purpose or effect. Nothing in this Paragraph or any
~vizion of this Agreement constitutes an agreement by ths

rsc concerning the characterization of the Settlsment

- nurposes of the Internal Revenue Laws, Title 26 ol tne

sn Code.

The Settlement Amount that Wooster must pay pursuant to

~zement by electronic wire transfer pursuant to Paragraoh

'1 not be decreased as a result of the denial of

nayment now being withheld from payment by anv

-

~ier or intermediary, or any state payer, related =¢
~unduct: and Wooster agrees not to resubmit to any
zrrier or intermediary or any state payer anz

denied claims related to the Covered Conduct, zn:z

appeal any such denials of claims.

dooster agrees to the following:

'mallowable Costs Defined: that all costs

-

che Federal Acquisition Regulation (FAR), 48 C.F.Z.

in Titles XVIII and XIX of the Social Security ~:

£¢ 1395-1395ggg and 1396-1396v, and the regulations

cam directives promulgated thereunder) incurre:z

of Wooster, its present or former officz::

:mplovees, shareholders, and agents in connel<.

witers covered by this Agreement,



{2) the United States' audit(s}) and investigations!(s) ozf
the matters covered by this Agreement,

(3) Wooster's investigation, defense, and any corractive
actions undertaken in diréﬁt r;sponse te the United States'
audit(s) and investigation in connection with the matters covefed
by this Agreement (including attorney's fees),

(4) the negotiation and performénce of this Agreement, and

{5) the payment Wooster makes to the United States pursuant
to this Agreement and any payments that Wooster may make to
Relator, including costs and attorneys fees,

are unallowable costs on quernment contracts and under the
Medicare Program, Medicaid Program, TRICARE Program, Veterzns
Affairs Program (VA), and Federal Employees Health Benefits
Program (FEHBF).

(All costs described or set forth in this Paragraph 8(a) ars

hereafter, "unallowable costs").

(b} Future Treatment of Unzllowable Costs: Thazz

unallowable costs shall be separatély estimated and accounted Z::
by Wooster, and Wooster shall not charge such unallowable ccsz:
directly or indiéectly to any contracts with the United States :°
any'State Medicaid Program, or seek payment for such unallowat _ .
costs through any cost report, cost statement, informar:-:-

statement, or payment request submitted by Wooster or any of .-.



to the Medicare, Medicaid, TRICARE, VA, or FrEHEP

‘o) -Treatment of Unallowable Costs Previously

for Payment: Wooster further agrees that within 90

«ffective date of this Agreement; it shall identify
copticzable  Medicare and  TRICARE  fiscal intermediaries,
znd/or contractors, and Madicaid, VA, and FEHBP fiscal
unallowable costs (as defined in this Paragraph)

L Qayments previously scught from tﬁe United States, or
“edicaid Program, including, but not limited to,
souont in any cost reports, cost statements, information

=idiaries, and shall request, and agree, that such cost

“ast statements, information reports, Or payment

cocs . aven 1f already settled, be adjusted to account for the
inclusion of the unallowable costs. Wooster agrzes
nirad States, at a minimum, shall be entitled to reaccuc

- zny overpayment plus applicable interest as a resu.:

cre anolusion  of such unallowable costs on  previsusl

-=st reports, information reports, cost statements, ::
- mayment.
ment due after the adjustments have been made srz_.

s casd to the United States pursuant to the direction of o=

of Justice, and/or the affected agencies. The UnlzIs:

10



States reserves its rights to disagree with any calculztions

submitted by Wooster or any of its subsidiaries on the effec: =7

inclusion of unallowable costs (as defined in this Paragraph) ==

Wooster or any of its subsidiaries' cost reports, |z:os-

statements, or information reports. Nothing in this Agresmen

shall constitute a waiver of the rights of the United States =o

examine or reexamine the unallowable costs described in cThis
Paragraph.
9. This Agreement is intended to be for the benefit of tih=

Parties, and their successors and assigns, only and by =this
instrument the Parties do not release any claims against zny
other person or entity (other than the Wooster Releaséd Partizs;
This agreement is not intended to be for the benefit of Bir::zn
Managed Care, 1Inc., Birman & Assocliates, Inc., and David
Birman, MD, and by this instrument the United States does -
release any claims against Birman Managed Care, Inc., Birma-
Associates, Inc., and David N. Birman, MD.

10. Wooster agrees that it shall not seek payment for
of the health care billings covered by this Agreement frox
health care beneficiaries or their parents or sponsors. Woz:!-
.waives any causes of action against these beneficiaries or =-

parents or" sponsors based upbn the claims for payment covers.

this Agreement.

11
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11. After this Agreement is executed and .one-half of the
Settlement Amount is received by the United States, the United
States and Relator will noﬁ;fy the United States Digtrict
for the Middle District of Tennessee that (a) the United States
is partially intervening in the Qui Tam Action with respect to
claims against Wooster related to the Covered Conduct; (b}
notwithstanding such intervention, the Parties have reached =
settlement; and (c¢) pursuant to this settlement the Parties havs
stipulated that: (i) the Relator dismisses all claims in the Zui
Tam Action with prejudice as to him, and (ii) the United States
dismisses with prejudice only those claims in the Qui Tam Acticn
related to the Covered Conduct against Wooster, and the claims :In
the Qui Tam Actioﬂ unrelated to the Covered Conduct are dismisz=:z
without prejudice as to the United States.

12. In consideration of the obligations of Wooster =2
forth in this Agreement, conditioned upon Wooster's payment
the Settlement Amount {(in the manner described in Paragracn .
above), Relator, and/or Relator's Counsel, agrees to releass -
Wooster Released Parties from any civil or administrz-.
‘monetary claim the United States has or may have under the I:.
Claims Act, 31 U.S.C. §§ 3729-3733. Relator expressly res::

any claims against any entities and individuals other tharn

Wooster Releésed Parties.

12



13. Within a reascnable time after the United States
receives each of Wooster's payments to the United States, Relatsr

shall receive from thevUnitgg States a-payment amounting to 173

¥

of ﬁhe payment made by Wooéter. It is expressly understood and
agreed that the United States in ne way promises, guarantzes, nor
is liable to Relator for the collection or payment of any funds
pursuant to this Agreement or the payment or any Relator's shars
payments except as proviqed herein for funds actually collected
and received by the United States.

14, On receipt of the final paymeni described in Paragrapﬁ
13 above, Relator shall release and shall be deemed to have
released and forever discharged the United States, its officers,
agents, and employees from any liability arising from the filing
of the complaint in the Qui Tam Action as against Wooster,
including any claim pursuant to 31 U.5.C. § 3730(d) to a share =
any settlement proceeds receivedr from Wooster, and in £f:ul.
satisfaction and settlement of claiﬁs under this Agreement. s
Relator agrees and confirms that this Agreement is fa:...

adequate, and reasonable under all the circumstances, pursuant

31 U.S.C. § 3730(c)(2) (B).

-

15. Wooster and the Unifed States shall bear their -

LB}

legal and other costs incurred in connection with this matts
including the preparation and performarce of this Agreems:n-.

Conditiohed upon raceipt of $9,500 from Wooster, in ‘addition =

13
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zrv unant amount described in Paragraph 13, the Relator, for
s for his heirs, successors, attorneys, agents and
ayrees to releasé the Wooster Released Par;;es from any

¢ Relator arising from the filing of the Qui Zam

- under 31 U.S.C. § 3730(d), for expenses and attorney’s

i

Zouster represents that this Agreement is freelv and
soluntasiiy  entered  into  without any deg:eé of duress or

whatsoever,

Relator represents that this Agreement is freely

entered into without any degree of duress or

whiatsoever,

i3 Agreement 1s governed by the laws of the United

e

rarties agree that the exclusive jurisdiction an:
v dispute arising between and among the Parties under

znall be the United States District Court for ==

[t

.ot of Tennessee,
tnis Bgreement constiéutes the complete agresnar
‘arties. This Agreement may not be amended excep: -
rzent of the Parties.
Farties consent to the United States' disclosurs

woment . and information about this Agreement, to <=

14



21. The undersigned individuals signing this Agreement o2n
behalf of Wooster represent and warrant that they are authorized
to execute this Agreement on behalf of Wooster. Thenundersignéd
United States signatories represent that they are signing this
Agreement in their official capacities and that they ars
authofized to execute this Agreement. The individuals signing
this Agreement on behalf of the Relator represent and warraﬁc
that they are authorized by Relator to executg tﬁis Agreement.

22.- This Agreement may be executed in counterparts, each of
which constitutes an original and all of which constitute one and
the same agreement.

23. This Agreement is binding on the successors,

transferees, and assigns of the Parties.

24. This Agreement is effective on the date of signature cI

the last signatory to the Agreement.

15



THE UNITED STATES OF AMERICA

Tec. 19 zso! BY: JQL&ZQ»,2¢QCQL.J€Z:

WILLIAM L. DENEKE
Assistant United States
© Attorney -
Qffice of the
United States Attorney
Middle District of Tennessee

T dwr sy AbutAdlle

ROBERT J. MCAULIFFE

Trial Attorney

Civil Division

U.S. Department of Justice

BY:

LEWIS MORRIS

Assistant Inspector General
Office of Counsel to the
Inspector General

Office of Inspector General
United States Department of
Health and Human Services

%yﬁ%mﬁ%ﬁ%&émwﬁxgﬁmmwﬁ
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DATED:

DATED:

DATED:

TEE _UNITED STATES OF AMERICA

(2 Sfen

BY:

BY:

BY:

16

WILLIAM L. DENEKE

Asgistant United States
Attorney

Qffice of tche

United States Attorney
Middle District of Tennesses=

ROBERT J. MCAULIFFE

Trial Attorney

Civil Division

U.S. Department of Justice

Mo

LEWIS MORRIS

Assistant Inspector General
Qffice of Counsel to the
Inspector General

Office of Inspector General
United States Department ol
Health and Human Services



WOOSTER COMMUNITY HOSPITAL

DATED: §/0/

DATED: IY18/p)

BY:

BY:

19

H J. FELTES, ESQ.
lickingham, Doolittle

& Burroughs, LLP .
4518 Fulton Drive, NW
P.O. Box 35548

Canton, Ohio 44735-5548

Counsel for
Wooster Community Hospital

/,’/,.,@;\

WILLIAM SHERON
Chief Executive Officer
Wooster Community Hospital
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ARRY STEELEY . =

i ‘///

L
A . CHARLES BAISEY,
Srebar & Simms
Suite 702
- Twentv South Tharles
Street .
Ba_timore, Maryland 21201

P o

Counsel for R2lateoer
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